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U.S. Customs Service 


Treasury Decisions 


(T.D. 91-67) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback authorizations issued Febru- 
ary 28, 1991, to April 24, 1991, inclusive, pursuant to Subpart C, Part 
191, Customs Regulations; and approvals under Treasury Decision 
8449. 

In the synopses below are listed for each drawback rate approved un- 
der 19 U.S.C. 1313(b), the name of the company, the specified articles on 
which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the statement was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the rate was for- 
warded or issued by, and the date on which it was issued. 


Date: July 25, 1991. 
File: DRA-1-09 
223219 
JOHN DURANT, 
Director 
Commercial Rulings Division. 


(A) Company: The American Tobacco Co. 

Articles: Cigarettes 

Merchandise: Menthol 

Factory: Reidsville, NC 

Statement signed: December 14, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, April 4, 1991 


(B) Company: Carbidie Corp. 

Articles: Tungsten carbide preforms 

Merchandise: Tungsten carbide powder 

Factory: Irwin, PA 

Statement signed: September 25, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, April 4, 1991 
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(C) Company: Citrus World, Inc. 

Articles: Orange drink 

Merchandise: Concentrated orange juice for manufacturing 
Factory: Lake Wales, FL 

Statement signed: November 9, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Miami, February 28, 1991 


(D) Company: Eastman Kodak Co. 

Articles: Finished film cartridges 

Merchandise: Black, latex coated, nylon velvet 

Factories: Rochester, NY; Windsor, CO 

Statement signed: November 5, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Boston, April 24, 1991 


(E) Company: Ethyl Corp. 

Articles: 2,6-diethylaniline 

Merchandise: Aniline 

Factory: Pasadena, TX 

Statement signed: September 4, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New Orleans, March 19, 1991 
Revokes: T.D. 75-245-—D and extension 


(F) Company: Garco Building Systems 

Articles: Completed steel buildings 

Merchandise: Steel coils 

Factory: Spokane, WA 

Statement signed: March 9, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Long Beach, April 3, 1991 


(G) Company: Hoffman-La Roche, Inc. 

Articles: Dry vitamin E acetate 50% SD 

Merchandise: Isophytol 

Factories: Nutley & Belvidere, NJ 

Statement signed: December 14, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, March 21, 1991 


(H) Company: Horizon Industries, Inc. 

Articles: Tufted nylon carpet; carpet yarn 

Merchandise: Nylon staple fiber 

Factory: Calhoun, GA 

Statement signed: December 27, 1989 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Miami, April 15, 1991 
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(I) Company: Huntsman Chemical Corp. 

Articles: Styrene monomer; toluene; ethylbenzene 

Merchandise: Benzene; ethylene; ethylbenzene 

Factory: Pasadena, TX 

Statement signed: November 29, 1990 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Rate forwarded to RCs of Customs: New York and Houston, March 22, 
1991 


(J) Company: Inco Alloys International, Inc. 

Articles: Nickel alloys in the form of strip, sheet, tubing, bar, rod, 
section, wires 

Merchandise: Metallic chrome; double vacuum chromium; 
ferrochromium; low carbon ferrochrome 

Factories: Huntington, WV; Burnaugh, KY; Elkhart, IN; Newton & 
Pittsboro, NC 

Statement signed: November 16, 1989 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: New York, April 4, 1991 


(K) Company: Arthur J. Martori, Inc., d/b/a Agrigold Juice Products 

Articles: Orange juice from concentrate (reconstituted juice); frozen 
concentrated orange juice; bulk concentrated orange juice 

Merchandise: Concentrated orange juice for manufacturing 

Factories: Anaheim & Corona, CA 

Statement signed: October 9, 1989 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Miami, April 24, 1991 


(L) Company: Microfibres, Inc. 

Articles: Flocked greige fabric and printed fabric 
Merchandise: Nylon tow and nylon flock 

Factory: Winston-Salem, NC 

Statement signed: July 20, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Miami, March 21, 1991 


(M) Company: Minnesota Mining and Manufacturing Co. 
Articles: Glass beads 

Merchandise: Titanium dioxide 

Factory: Brownwood, TX 

Statement signed: March 8, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Chicago, April 17, 1991 
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(N) Company: Monsanto Co. 

Articles: Carpet staple; tire yarn; no-shock fiber (conductive textile 
fiber; nylon 6-6 flake; dry adipic acid) 

Merchandise: Cyclohexane 

Factories: Pensacola, FL; Greenwood, SC 

Statement signed: December 5, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Chicago, April 17, 1991 

Revokes: T.D. 90-91-R 


(O) Company: Monsanto Co. 

Articles: Chemical products 

Merchandise: Aniline 

Factories: Nitro, WV; Sauget, IL 

Statement signed: October 22, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Chicago, March 21, 1991 


(P) Company: Morflex, Inc. 

Articles: Dimethyl sebacate 

Merchandise: Sebacic acid; methanol 

Factory: Greensboro, NC 

Statement signed: January 22, 1991 

Basis of claim: Used in 

Rate issued by RC of Customs in accordance with § 191.25(b)(2): New 
York, March 11, 1991 

Revokes: T.D. 90-28-S to cover a change in name from Morflex 
Chemical Co., Inc. 


(Q) Company: Morflex, Inc. 

Articles: Dimethyl] iso phthalate 

Merchandise: Methanol 

Factory: Greensboro, NC 

Statement signed: January 22, 1991 

Basis of claim: Appearing in 

Rate issued by RC of Customs in accordance with § 191.25(b)(2): New 
York, March 19, 1991 

Revokes: T.D. 90-28-T to cover a change in name from Morflex 
Chemical Co., Inc. 
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(R) Company: Morflex, Inc. 

Articles: Acetyltributyl citrate (Citroflex A-4); Triethyl citrate 
(Citroflex 2); Tributyl citrate (Citroflex 4); Acetyltriethyl citrate 
(Citroflex A-2) 

Merchandise: Citric acid 

Factory: Greensboro, NC 

Statement signed: January 22, 1991 

Basis of claim: Appearing in 

Rate issued by RC of Customs in accordance with § 191.25(b)(2): New 
York, March 19, 1991 

Revokes: T.D. 89-23-U to cover a change in name from Morflex 
Chemical Co., Inc. 


(S) Company: NAPP Systems Inc. 

Articles: Letterpress printing plates 

Merchandise: Tin free coil; electrolytic tin coil; aluminum coil; 2-6-di- 
tert-butyl-p-cresol; methylen BIS acrylamide; diethlen glycol 
dimethacrylate; 2-hydroxyethyl methacrylate; polyethylene 
glycol dimethacrylate; 2.2-dimethoxy-2-phenyl-acetophenone; tri- 
methylol-propane trimethacrylate; polyethylene glycol 4000; poly- 
vinyl alcohol; E. caprolactum; 1,4-butanediol dimethacrylate; 
trimethylpropane-triacrylate; ethoxylated phenol; polyhidric alco- 
hol ethoxylatc; phenoxyethanol; polyoxialkylene alkylether; benzil 

Factory: San Marcos, CA 

Statement signed: November 27, 1989 

Basis of claim: Used in as to chemicals; Used less valuable waste, as to 
metals 

Rate forwarded to RC of Customs: Long Beach (San Francisco Liquida- 
tion), March 21, 1991 

Revokes: T.D. 85-190-N (NAPP Systems (USA) Inc.) 


(T) Company: Navarro Pecan Co. 

Articles: Pecan nut meats 

Merchandise: Unshelled pecan nuts 

Factory: Corsicana, TX 

Statement signed: February 8, 1991 

Basis of claim: Used in, less valuable waste 

Rate forwarded to RC of Customs: Houston, March 14, 1991 


(U) Company: Quantum Chemical Corp. 

Articles: Acetic acid; vinyl acetate 

Merchandise: Methanol; ethylene 

Factory: Deer Park, TX 

Statement signed: December 14, 1990 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Rate forwarded to RC of Customs: Houston, March 21, 1991 
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(V) Company: Rehau Inc. 

Articles: Edgeband 

Merchandise: PVC resin 

Factories: Sturgis, MI; Leesburg, VA 

Statement signed: January 12, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, March 21, 1991 


(W) Company: R. J. Reynolds Tobacco Co. 

Articles: Flavoring concentrates; filter rods; cigarettes 
Merchandise: Triacetin 

Factories: Winston-Salem and Forsyth County, NC 
Statement signed: December 19, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Miami, April 4, 1991 


(X) Company: Soltex Polymer Corp. 

Articles: Homopolymer polypropylene resins; copolymer polypropylene 
resins 

Merchandise: Propylene 

Factory: Deer Park, TX 

Statement signed: July 16, 1990 

Basis of claim: Used in 

Rate forwarded to RCs of Customs: Houston & New York, March 21, 
1991 


(Y) Company: Sprague Electric Co. 

Articles: Aluminum electrolytic capacitors 

Merchandise: Etched capacitor grade aluminum anode foil; etched and 
formed capacitor grade aluminum anode foil; etched capacitor 
grade aluminum cathode foil 

Factory: Lansing, NC 

Statement signed: September 20, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Boston, April 4, 1991 


(Z) Company: Union Carbide Chemicals and Plastics Co., Inc. 

Articles: Vinyl acetate; acetic esters (butyl, isobutyl, isopropyl, primary 
amyl, and propyl acetates) 

Merchandise: Acetic acid 

Factory: Texas City, TX 

Statement signed; December 12, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, April 3, 1991 

Revokes: T.D. 85-106-S (Union Carbide Corp.) 
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APPROVALS UNDER T.D. 84-49 


(1) Company: Pacific Refining Co. 

Articles: Residual oil; distillates; jet fuels; motor gasoline 

Merchandise: Crude petroleum; petroleum derivatives 

Factory: Hercules, CA 

Statement signed: January 9, 1991 

Basis of claim: As provided in T.D. 84-49 

Rate forwarded to RC of Customs: Long Beach (San Francisco Liquida- 
tion), April 16, 1991 


(2) Company: Star Enterprise 

Articles: Petroleum products 

Merchandise: Crude petroleum; liquid petroleum derivatives 
Factories: Convent, LA; Delaware City, DE; Port Arthur, TX 
Statement signed: November 27, 1990 

Basis of claim: As provided in T.D. 84-49 

Rate forwarded to RC of Customs: Houston, April 16, 1991 


(8) Company: Union Pacific Resources Co. 

Articles: Petroleum products 

Merchandise: Crude petroleum; petroleum derivatives 
Factories: Long Beach & Wilmington, CA; Corpus Christi, TX 
Statement signed: December 13, 1990 

Basis of claim: As provided in T.D. 84—49 

Rate forwarded to RC of Customs: Houston, April 23, 1991 


RR IN 2s 


(T.D. 91-68) 
FOREIGN CURRENCIES 
DaILy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR JULY 1991 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and Foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: July 4, 1991. 


Greece drachma: 


July 1, 1991 $0.005006 
July 2, 1991 005002 
July 3, 1991 004991 
July 5, 1991 005001 
July 8, 1991 005044 
July 9, 1991 005026 
July 10, 1991 005044 
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ForEIGN CURRENCIES — Daily rates for countries not on quarterly list for 
July 1991 (continued): 


Greece drachma (continued): 


July 11, 1991 $0.004989 
July 12, 1991 005123 
July 15, 1991 005123 
July 16, 1991 005098 
July 19, 1991 005212 
July 22, 1991 005181 
July 23, 1991 005192 
July 24, 1991 005247 
July 25, 1991 005211 
July 26, 1991 005234 
July 29, 1991 005188 
July 30, 1991 005193 
July 31, 1991 005202 


South Korea won: 


July 1, 1991 $0.001378 
July 2, 1991 .001373 
July 3, 1991 .001369 
July 5, 1991 .001367 
July 8, 1991 .001365 
July 9, 1991 .001364 
July 10, 1991 .001362 
July 11, 1991 .001362 
July 12, 1991 .001361 
July 15, 1991 .001362 
July 16, 1991 .001361 
July 19, 1991 .001368 
July 22, 1991 .001362 
July 23, 1991 .001363 
July 24, 1991 .001365 
July 25, 1991 .001370 
July 26, 1991 .001374 
July 29, 1991 .001373 
July 30, 1991 .001372 
July 31, 1991 .001372 


Taiwan N.T. dollar: 


July 1, 1991 

July 2, 1991 $0.037161 
July 3, 1991 .036996 
July 5, 1991 .037003 
July 8, 1991 .036956 
July 9, 1991 .036982 
July 10, 1991 .036955 
July 11, 1991 .037013 
July 12, 1991 .036949 
July 15, 1991 .003295 
July 16, 1991 .037003 
July 19, 1991 .037092 
July 22, 1991 .037126 
July 23, 1991 .037089 
July 24, 1991 .037113 
July 25, 1991 .037139 
July 26, 1991 .037156 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly list for 
July 1991 (continued): 


Taiwan N.T. dollar (continued): 


July 29, 1991 $0.037151 
July 30, 1991 037175 
July 31, 1991 .037169 


(LIQ-03-01 S:NISD CIE) 
Dated: July 31, 1991. 
MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 


(| A I 


(T.D. 91-69) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE FOR JULY 1991 


The following, rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rate published in Treasury Decision 91-66 for 


the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: July 4, 1991. 


China, P.R. renminbi yuan: 
July 25, 1991 


India rupee: 


July 3, 1991 $0.038052 
July 5, 1991 .038358 
July 8, 1991 .038670 
July 9, 1991 .038670 
July 10, 1991 .038580 
July 11, 1991 .038625 
July 12, 1991 .038640 
July 15, 1991 .038610 
July 16, 1991 038521 
July 17, 1991 .038521 
July 18, 1991 .038655 
July 19, 1991 .038655 
July 22, 1991 .038805 
July 23, 1991 .038790 
July 24, 1991 .038835 
July 25, 1991 .038926 
July 26, 1991 .038880 
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ForEIGN CurRENCIES— Variances from quarterly rate for July 1991 
(continued): 


India rupee (continued): 


July 29, 1991 $0.038820 
July 30, 1991 .038880 
July 31, 1991 038820 


Portugal escudo: 


July 19, 1991 $0.006656 
July 22, 1991 -006645 
July 23, 1991 .006636 
July 24, 1991 .006720 
July 26, 1991 .006700 
July 29, 1991 .006642 
July 30, 1991 .006656 
July 31, 1991 .006667 


Spain peseta: 
July 24, 1991 $0.009232 


Sri Lanka rupee: 


July 3, 1991 N/A 
July 5, 1991 N/A 
July 16, 1991 N/A 
July 17, 1991 N/A 
July 18, 1991 N/A 
July 19, 1991 N/A 
July 22, 1991 N/A 
July 23, 1991 N/A 
July 24, 1991 N/A 
July 25, 1991 N/A 
July 26, 1991 N/A 
July 30, 1991 N/A 
July 31, 1991 N/A 


Thailand baht (tical): 
July 3, 1991 N/A 


(LIQ-03-01 S:NISD CIE) 
Dated: July 31, 1991. 
MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


19 CFR Part 24 


CURRENT IRS INTEREST RATE USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation and interest. 


SUMMARY: This notice advises the public of the interest rates for over- 
payments and underpayments of Customs duties. The rates are 9 per- 
cent for overpayments and 10 percent for underpayments for the 
quarter beginning July 1, 1991. This notice is being published for the 
convenience of the importing public and Customs personnel. 


EFFECTIVE DATE: July 1, 1991. 


FOR FURTHER INFORMATION CONTACT: Robert B. Hamilton, 
Jr., Revenue Branch, National Finance Center, (317) 298-1245. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621. Interest rates are determined based on the short- 
term Federal rate. The interest rate that Treasury pays on overpay- 
ments will be the short-term Federal rate plus two percentage points. 
The interest rate paid to the Treasury for underpayments will be the 
short-term Federal rate plus three percentage points. The rates will be 
rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service on 
behalf of the Secretary of the Treasury based on the average market 
yield on outstanding marketable obligations of the U.S. with remaining 
periods to maturity of 3 years or less and are to fluctuate quarterly. The 
rates are determined during the first month of a calendar quarter and 
become effective for the following quarter. 

The rates of interest for the period of July 1, 1991-September 30, 
1991, are 9 percent for overpayments and 10 percent for underpay- 
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ments. These rates will remain in effect through September 30, 1991, 
and are subject to change on October 1, 1991. 


Dated: July 31, 1991. 
CaROL HALLETT, 
Commissioner of Customs. 


[Published in the Federal Register, August 9, 1991 (56 FR 37838)] 


COPYRIGHT, TRADEMARK, TRADE NAME RECORDATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The July 17, 1991 issue of the Customs BULLETIN listed 
those trademarks recorded with Customs prior to 1991 which currently 
receive protection against the importation of Gray Market merchan- 
dise. The July 17th list of trademarks receiving Gray Market protection 
is not complete since we have discovered subsequent to the publication 
that some trademarks were omitted. The omitted trademarks found are: 


Rec. No. Owner name Expiration 


Tmk 83-00234 Rolex Watch U.S.A. ...... 1/12/1995. 
Tmk 90-00050 ALGBIRIRES,. < 5.4:05st.<tieenes 5/8/2004. 

Tmk 90-00260 Vuarnet-1 AllOga, TG) 5 ioe cess 12/9/2007. 
Tmk 90-00261 Vuarnet Design PN NE oe si.is eee 0S 12/9/2006. 


We believe that other trademarks recorded with Customs prior to 
1991 may be missing from the list or are otherwise eligible for such pro- 
tection. If upon examination, a trademark owner determines that the 
July 17, 1991 Customs Bulletin does not include a trademark eligible for 
such protection, the trademark owner should contact the IPR Branch in 
writing at the address below. 

The copyrights, trademarks, and trade names recorded with Customs 
during the month of June follow. Corrections or information to update 
files may be sent to U.S. Customs, IPR Branch, Room 2104, 1301 Consti- 
tution Avenue, N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 566-6956. 


Dated: August 7, 1991. 
JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 








08701791 
18:33:46 


00171 
00173 
00174 
60175 
00176 
00177 


19910601 
19910601 
19910601 
19910601 
19910601 
19910601 
19910601 
19910601 
19910601 
19910614 
19910614 
19910624 
19910627 
19910627 


RECORDATION TYPE 


TMK 00280 
00281 
00282 
00283 
00284 
00285 
00286 
00287 
00288 
00289 
00290 
00291 
00292 
00293 
00294 
00295 
00296 
00297 
00298 
00299 
00300 
00301 
003902 
00303 
00304 
00305 
00306 
00307 
00308 
00309 
00310 
00311 
00312 


19910601 
19910601 
19910601 
19910614 
19910614 


ooooooco 

AAARARAARH 
De ee 
VIM a & 


19910615 
19910615 
19910624 
19910624 
19910624 
19910624 
19910624 


19910628 
19910628 
19910628 


SUBTOTAL RECORDATION TYPE 
TOTAL RECORDATIONS ADDED THIS MONTH 


EXP 


20110601 
20110601 
20110601 
20110601 
20110601 
20110601 
20110601 
20110601 
20110601 
20110614 
20110614 
20110624 
20110627 
20110627 
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20070901 
20081025 
20000501 
20030906 
19960720 
20071117 
20070922 
20050101 
20010926 
20050709 
20041224 
20080405 
20080405 
20080621 
19991219 
20001218 
20010423 
20000519 
20011023 
20010717 
20010904 
20010619 
20011113 
20010807 
20081101 
19910626 
20000227 
20080607 
20090613 
20080719 
20031129 
20040925 
20000626 


33 
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IPR RECORDATIONS ADDED 


TNM OR MSK 


SPACECOP 

CLOCK FACE DARTBOARD THEME 
CLOCK FACE TENNIS THEME DES 
CLOCK FACE SOCCER THEME DESI 
CLOCK FACE GOLF THEME DESIG 
CLOCK FACE BASEBALL THEME DE 
CLOCK FACE BILLIARD THEME DE 
CLOCK FACE FOOTBALL THEME DE 
CLOCK FACE BASKETBALL THEME 
ROMANCING RAIN DANCERS 

HAPPY CHUBBY - THE SOFTIE BE 
MANTAE BALL GAME - FLEXIBLE 
GOOGLES LION 

GOOGLES ELEPHANT 


LAPLINK 

MARILYN MONROE 

FEDERAL PACIFIC ELECTRIC 
GLORIA 

OLYMPUS 

FILA IN STYLIZED DESIGN 


F 

LAST-A-FORM 

LAST-A-FORM 

DATELINE 

STUMPJUMPER 

TOO COOL FOR SCHOOL & DESIG 
L.A. 37 

SPORTS POWER 

GARDEN IN CHINESE CHARACTERS 
ARM & AXE DESIGN 

Z. CAVARICCI 

GALLO 

BASIC NOT SO BASIC ISSUE & 
GLAZED LEATHER LOGO 
CLAIBORNE BOTTLE DESIGN 

LIZ & CO. 

TRIANGLE DESIGN 

FIRST ISSUE AND BUFFALO LOGO 
LIZWEAR PATCH DESIGN 
"S"ELEGANT 

SAFEGUARD 

SHIP'S WHEEL AND MAP 

KEWPIE 

KAPPUS 

CIRRUS 

CIRRUS COMPOSITE MARK 

FENDI 


ERVICE 
D IN JUNE 1991 


DESIGNS 


DESIGNS 


EAR 
HANDLE 


K&K INTERNATIONAL TRADING, 
PANCLOX CLOCK COMPANY LTD. 
PANCLOX CLOCK COMPANY 
PANCLOX CLOCK COMPANY 
PANCLOX CLOCK COMPANY 
PANCLOX CLOCK COMPANY 
PANCLOX CLOCK COMPANY 
PANCLOX CLOCK COMPANY 
PANCLOX CLOCK COMPANY 


DAH YANT TOY INDUSTRIAL CO. LTD. 


HIP YICK INTERNATIONAL 
MANTAE AMERICA, INC. 
GANZ BROS. TOYS 

GANZ BROS. TOYS 


TRAVELING SOFTWARE, INC. 

ESTATE OF MARILYN MONROE 

AMERICAN CIRCUIT BREAKER 

ASLANIS SEAFOODS, INC. 

OLYMPUS CORPORATION 

FILA S.P.A. 

FILA S.P.A. 

GENERAL PLASTICS MANUFACTURING 

GENERAL PLASTICS MANUFACTURING 

COLUMBIAN ART WORKS INC. 

SPECIALIZED BICYCLE COMPONENTS, 

ISK INCORPORATED 

ISK INCORPORATED 

ISK INCORPORATED 

GARDEN COMPANY LIMITED 

LEUNG KAI FOOK MEDICAL CO., PTE 

Z. CAVARICCI, INCORPORATED 
GALLO WINERY 
LICENSING, INC. 
LICENSING, INC. 
LICENSING, INC. 
LICENSING, INC. 
LICENSING, INC. 

C. LICENSING, INC. 

LIZ CLAIBORNE, INC. 

ZION SERVICES CORPORATION 

NOSSI TAHERI 

QCEAN GARDEN PRODUCTS, INC. 

RITA ABRAHAM 

BRANT CORPORATION 

CIRRUS SYSTEM, INC. 

CIRRUS SYSTEM, INC. 

FENDI PAOLA & S.LLE, S.A.S. 


22222222222 =2=z22 
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U.S. Customs Service 


Proposed Rulemaking 


PROPOSED INTERPRETIVE RULE RELATING TO THE TARIFF 
CLASSIFICATION OF IMPORTED PROTECTIVE FOOTWEAR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed interpretive rule; solicitation of comments. 


SUMMARY: Customs is reviewing its position with respect to the tariff 
classification of imported footwear having “waterproof” qualities under 
subheading 6404.19.20, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). This document requests comments from 
the public regarding the scope of the phrase “footwear designed to be 
worn over or in lieu of other footwear as a protection against water, oil, 
grease, or chemicals or cold or inclement weather.” 


DATE: Comments must be received on or before October 21, 1991. 


ADDRESS: Comments (preferably in triplicate) may be addressed to, 
and inspected at, the Regulations and Disclosure Law Branch, U.S. Cus- 
toms Service, 1301 Constitution Avenue NW., Room 2119, Washington, 
D.C. 20229 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, Com- 
mercial Rulings Division, U.S. Customs Service, (202) 566-8181. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


For tariff purposes, all imported footwear is classifiable in Chapter 64, 
HTSUSA. Subheading 6404.19.15, HTSUSA, provides for footwear 
with outer soles of rubber, plastics, leather or composition leather and 
uppers of textile materials, other, footwear having uppers of which over 
50 percent of the external surface area (including any leather accesso- 
ries or reinforcements such as those mentioned in note 4(a) to this chap- 
ter) is leather. The applicable rate of duty for this provision is 10.5 
percent ad valorem. 

Subheading 6404.19.20, HTSUSA, provides for footwear with outer 
soles of rubber, plastics, leather or composition leather and uppers of 
textile materials, other footwear designed to be worn over, or in lieu of, 
other footwear as a protection against water, oil, grease or chemicals or 
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cold or inclement weather. The applicable rate of duty for this provision 
is 37.5 percent ad valorem. 

In Headquarters Ruling Letter (HRL) 086993 dated June 12, 1990, 
Customs held that an over-the-ankle boot with a rubber/plastics sole 
and a textile and leather upper was more specifically described as pro- 
tective footwear under subheading 6404.19.20, HTSUSA, rather than 
under subheading 6404.19.15, HTSUSA, as footwear with leather up- 
pers. Further, it was stated that a use provision is considered to be more 
specific than a physical description of merchandise. It should be noted 
that one of the key factors in arriving at this result was that the boot was 
advertised as having “waterproof” qualities. 

Currently, we are considering the classification of a hiking boot hav- 
inga CORDURA nylon upper with leather accessories and a rubber sole. 
It also has a GORE-TEX inner lining that protects the foot. This boot 
serves a dual purpose of providing a breathable absorbable lining which 
makes it more comfortable to wear in dry weather and also affords pro- 
tection against water and snow. It is contended by the importer that the 
boot is neither principally used as protective footwear nor is it primarily 
designed for such purpose. 

Primarily, we are soliciting comments as to whether criteria can be 
developed for determining whether certain types of footwear serving 
dual purposes can be considered protective for tariff purposes. Specifi- 
cally, we are requesting comments regarding the scope of the phrase in 
subheading 6404.19.20, HTSUSA, “footwear designed to be worn over 
or in lieu of other footwear as a protection against water, oil, grease, or 
chemicals or cold or inclement weather.” Although one of our main con- 
cerns here is with the use of GORE-TEX in footwear, we must also be 
aware of the possible emergence in the future of new materials in foot- 
wear constructions which will add significantly to their protective fea- 
tures. 


COMMENTS 


Customs will consider any written comments timely submitted in its 
review of its position with respect to the tariff classification of footwear 
having “waterproof” qualities under subheading 6404.19.20, HTSUSA. 
Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), section 1.4 
Treasury Department Regulations (31 CFR 1.4), and section 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), between 9 a.m. and 4:30 p.m. 
on normal business days, at the Regulations and Disclosure Law 
Branch, U.S. Customs Service, 1301 Constitution Ave., NW., Room 
2119, Washington, D.C. 20229 


Dated: August 6, 1991 
File: HQ 089909 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 91-64) 


INTREPID, PLAINTIFF v. Mamie E. Potiock, District Director or Customs, 
AND UNITED STATES, DEFENDANTS 


Court No. 88-04-00279 


Plaintiff seeks remand of the decision by the Department of Commerce to include its 
merchandise within the scope of an existing antidumping duty order. 

Held: There is substantial evidence in the record to support the inclusion of plaintiff's 
British Standard pipe in the scope of the Order. 

{ITA determination affirmed. ] 


(Dated July 26, 1991) 


Holland & Knight (David H. Baker, Dickson R. Loos and Mitchell H. Stabbe) for 
plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Tanya J. Potter, Attorney-Advisor, Office of Chief Counsel for Import Admini- 
stration, U.S. Department of Commerce, for defendants. 


OPINION 


TsoucaLas, Judge: This case comes before the Court on remand from 
the United States Court of Appeals for the Federal Circuit. Intrepid v. 
Pollock, 907 F.2d 1125 (Fed. Cir. 1990). Plaintiff seeks review of the de- 
termination by the Department of Commerce, International Trade Ad- 
ministration (“Commerce” or “ITA”), that its merchandise, British 
Standard (“BS”) pipe, is within the scope of the antidumping duty order 
regarding certain welded steel pipes from Thailand. See Antidumping 
Duty Order; Circular Welded Carbon Steel Pipes and Tubes From Thai- 
land (“Order”), 51 Fed. Reg. 8,341 (1986). 


BACKGROUND 


Commerce published the antidumping duty order on March 11, 1986. 
Id. On February 24, 1988, Intrepid wrote Commerce requesting that the 
ITA determine whether the pipe Intrepid imported from Thailand, 
known as BS 1387/67, was subject to the Order. Administrative Record 
(“AR”) Doc. 1. In its letter, Intrepid suggested that it was not, since the 
investigation concerned A-120, or standard pipe and structural tubing, 
whereas the BS pipe was a water pipe which was not manufactured in 
this country, and in fact rarely was used in the continental United 
States. Id. 
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Commerce notified interested parties of Intrepid’s request and solic- 
ited comments from them. AR Doc. 2. The petitioners, Individual Pro- 
ducer Members of the Subcommittees on Standard and Line Pipe of the 
Committee on Pipe and Tube Imports, asserted that Intrepid’s pipe was 
within the scope because the petition as well as the preliminary and final 
determinations covered the product. On January 19, 1989, Commerce 
advised plaintiff that Intrepid’s pipes were within the scope of the Or- 
der. AR Doc. 9. 

Plaintiff now contends that Commerce’s scope determination was 
flawed. First, Intrepid objects to the fact that no hearing was held by the 
ITA pursuant to the Administrative Procedure Act. Second, Intrepid 
contends that the antidumping duty order was vague, and thus the ITA 
should have based its scope determination on the analysis approved by 
the court in Diversified Prods. Corp. v. United States, 6 CIT 155, 572 F. 
Supp. 883 (1983). Finally, plaintiff claims that the scope determination 
was not supported by substantial evidence. 


DISCUSSION 


A determination by the Department of Commerce will be affirmed 
provided it is supported by substantial evidence and is otherwise in ac- 
cordance with law. 19 U.S.C. §1516a(b)(1)(B) (1988). Substantial evi- 
dence is relevant evidence that “a reasonable mind might accept as 
adequate to support a conclusion.” Consolidated Edison Co. v. NLRB, 
305 U.S. 197, 229 (1938; Alhambra Foundry Co. v. United States, 12 CIT 


348, 345, 685 F. Supp. 1252, 1255 (1988) (citations omitted). 


I. Administrative Procedure Act: 


As a threshold issue, plaintiff maintains that, in conducting its scope 
investigation, Commerce was required to comply with those provisions 
of the Administrative Procedure Act (“APA”) which provide for hear- 
ings in administrative adjudications. 5 U.S.C. §§554 and 556 (1988). 
Section 774 of the Tariff Act of 1930, as amended, 19 U.S.C. $1677c, pro- 
vides for hearings in antidumping and countervailing duty proceedings 
and specifically excepts those proceedings from the purview of the 
APA.1 Therefore, plaintiff's argument that the ITA’s investigation did 
not comport with the APA requirements is a moot one; the investigation 
need not so comport. 

The Tariff Act provides that the ITA shall “hold a hearing in the 
course of an investigation upon the request of any party to the investiga- 
tion before making a final determination.” 19 U.S.C. §1677c(a) (1988). 
There is no indication in the record that Intrepid requested a hearing; 
indeed, Intrepid does not contend that it did. Therefore, the Court finds 
that there was no error in the fact that no hearing was held. 


1 Subsection (b) reads: 
Procedures. * * * The hearing shall not be subject to the provisions of subchapter II of chapter 5 of Title 5, or to 
section 702 of such title. 
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II. Scope of the Order: 

Customarily, when a question arises as to whether a particular pre- 

existing product is within the scope of an antidumping duty order, the 
ITA first must determine whether the petition and the ITA’s determina- 
tions cover that product. If they are ambiguous or vague, Commerce 
then examines additional documentary evidence. If the scope is still un- 
clear, Commerce may look to other criteria, including the factors enu- 
merated in Diversified Products, 6 CIT at 162, 572 F. Supp. at 889.2 See 
American NTN Bearing Mfg. Corp. v. United ‘States, 14CIT__s, 
739 F. Supp. 1555, 1565 (1990); SKF USA, Inc. v. United States, 15 5CIT 
wa es Supp. 344, 348 (1991). Commerce must look to Diversi- 
fied Products only when determining if a newly developed product is 
within the scope of the order. Jd. There has been no argument from In- 
trepid that its BS pipe was not in existence at the time of the investiga- 
tion. Intrepid asserts that the antidumping duty order on pipes and 
tubes was vague and, hence, the ITA was required to use the Diversified 
Products analysis to determine the scope of the Order. 

The starting point for reviewing a scope determination is the petition. 

The petition described the merchandise to be investigated as 

certain circular welded carbon steel circular pipes and tubes, .375 
inch or more but not over 16 inches in outside diameter. The prod- 
uct includes “standard pipe,” which is a general-purpose commod- 
ity used in such applications as plumbing pipe, sprinkler systems 
and fence posts and is commonly referred to in the industry as a 
standard pipe. It may be supplied with an oil coating (black pipe) or 
may be galvanized, and is sold in plain ends, threaded, threaded and 
coupled, or beveled for welding form. (These products are generally 
produced to [American Society for Testing and Materials 
(“ASTM”)] specifications A-120, A-53, or A-135.) The product also 
includes “line pipe,” which is produced to API specifications for line 
pipe, API-5L or API5X. 


AR Doc. 3 at Ex. 1. 

In the final determinations, Commerce adopted a similar description 
of the scope as “certain circular welded carbon steel pipes and tubes, also 
known as ‘standard pipe’ or ‘structural tubing,’ which includes pipe and 
tube with an outside diameter of 0.375 inch or more but not over 16 
inches, or any wall thickness, as currently provided in” various enumer- 
ated tariff classifications. Antidumping: Circular Welded Carbon Steel 
Pipes and Tubes From Thailand; Final Determination of Sales at Less 
Than Fair Value, 51 Fed. Reg. 3,384 (1986). 

Intrepid claims that these descriptions are vague and ambiguous be- 
cause “[n]Jot a word appears anywhere in the ITA’s or ITC’s descriptions 
suggesting that pipe manufactured to British Standard specifications is 
included.” Memorandum of Points and Authorities in Support of Motion 
For Remand Based Upon Agency Record at 14. Furthermore, plaintiff 


2 These include the general physical characteristics of the rierchandise, the expectations of the ultimata purchasers, 
channels of trade in which the goods travel, the ultimate use of the product, and its cost. Id. 
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contends that its pipe should not have been included because the scope 
descriptions refer to pipes and tubes manufactured to ASTM specifica- 
tions, which BS pipe is not. Since Intrepid’s BS pipe cannot be substi- 
tuted for ASTM products, and the pipe can be used only in areas subject 
to British Commonwealth standards (among them, Puerto Rico), In- 
trepid avers that its pipe was wrongly embraced by the Order. 

Intrepid’s pipe fits the criteria set out in the petition’s description in 
that it is circular welded carbon steel pipe between 0.375 and 16 inches 
in outside diameter. In addition, Intrepid itself asserted that it is used 
for general purposes, such as the conveyance of water. AR Docs. 1 and 4. 
The ITA need not have specifically identified BS pipe as one of the sub- 
ject merchandise for it to be included in the scope of the Order. 

Plaintiff acknowledges that its pipe and ASTM pipe share “similar 
physical characteristics.” AR Doc. 4 at 4. However, Intrepid focuses on 
differences in wall thickness and hydrostatic pressure to distinguish its 
product. AR Doc. 1 at 2. Neither of these traits was among the character- 
istics used in describing the product either in the petition or in the final 
determination. In fact, the final determination specifically stated that 
pipes and tubes of “any wall thickness” were included in the scope. 51 
Fed. Reg. at 3,384. Since Intrepid’s pipe fits the outside diameter and 
use criteria listed in the petition and the final determination, it is evi- 
dent that plaintiffs product is within their scope. 

Nonetheless, Commerce considered additional documentary evi- 
dence submitted by petitioners and by respondent Saha Thai Steel Pipe 
Co., Ltd. (“Saha Thai”) prior to making its scope determination. AR 
Docs. 3, 5 and 7. Petitioners’ submissions included several exhibits, 
among them relevant portions of the final determination of the Interna- 
tional Trade Commission (“ITC”) and charts depicting the wall thick- 
ness and outside diameter of various ASTM and BS pipes. 

The ITC’s final determination explains that steel pipes and tubes are 
“produced according to standards and specifications published by a 
number of organizations” in the United States and abroad. AR Doc. 3 at 
Ex. 5. Specifically, the ITC referred to associations comparable to the 
ASTM in Japan, West Germany, the United Kingdom and the Soviet 
Union. Hence, the ITC envisioned that the scope of the investigation en- 
compassed pipes made to myriad specifications. Furthermore, the ITC 
stated that standard pipe is intended for the low-pressure conveyance 
of, inter alia, water. AR Doc. 3 at Ex. 5. Intrepid similarly described its 
pipe as a “water pipe” or “conduit of water.” AR Doc. 1 at 1; AR Doc. 4 
at 4. 

Lastly, counsel for Saha Thai offered that the ITA’s final determina- 
tion acknowledged the similarities between British Standard medium 
and heavy pipe and ASTM-120 pipe for purposes of determining the for- 
eign market value of respondent’s pipe. 51 Fed. Reg. at 3,386. That the 
ITA chose to use BS pipe to determine foreign market value indicates 
that the ITA felt that Intrepid’s BS pipe and ASTM-120 pipe were “such 
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or similar merchandise” as required for such a comparison by 19 U.S.C. 
§1677b(a).3 

Since there was sufficient and succinct information in the petition 
and in additional documentary evidence for the ITA to make a scope de- 
termination regarding Intrepid’s BS pipe, it was not required that Com- 
merce use the Diversified Products analysis to reach its decision. 


CONCLUSION 


Upon review of the administrative record, the Court finds that it con- 
tains substantial evidence to support the ITA’s determination that In- 
trepid’s BS pipe is within the scope of the Order. The Court also finds 
that the determination is otherwise in accordance with law and accord- 
ingly, it is hereby affirmed. 


Rm 


(Slip Op. 91-65) 


BROTHER INDUSTRIES, LTD. AND BROTHER INTERNATIONAL CoRP., PLAINTIFFS 
v. UNITED STATES, DEFENDANT 


Court No. 90-12-00644 


NAKAJIMA ALL Co., LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 90-12-00647 


OPINION AND ORDER 


[Motion(s) of the plaintiffs to amend the complaints denied; motions of U.S. Interna- 
tional Trade Commission to dismiss actions as against it granted.] 


(Dated July 26, 1991) 


Tanaka Ritger & Middleton (H. William Tanaka and Patrick F. O’Leary) for plaintiffs 
Brother Industries, Ltd. and Brother International Corporation. 

McDermott, Will & Emery (R. Sarah Compton and David J. Levine) for plaintiff 
Nakajima All Co., Ltd. 

Office of General Counsel (Lyn M. Schlitt, James A. Toupin and Stephen A. McLaugh- 
lin) for the U.S. International Trade Commission. 

Stuart M. Gerson, Assistant Attorney General: David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis) for 
the defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Todd C. Fineberg) for intervenor-defendant Smith Corona Corporation. 


AQuliLino, Judge: These actions contest the Final Scope Ruling; Port- 
able Electric Typewriters From Japan, 55 Fed.Reg. 47,358 (Nov. 13, 
1990), of the International Trade Administration, U.S. Department of 


3 Intrepid argues that the final determination found only that BS medium and heavy pipe were similar to ASTM-120 
pipe, and thus BS light pipe, which plaintiff states is the subject of its scope exclusion request, was not considered simi- 
lar. As stated above, wall thickness and hydrostatic pressure were not among the factors which determined the scope 
and, therefore, Intrepid’s distinction is immaterial. 
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Commerce (“ITA”) which has arisen out of an antidumping-duty order 
covering such typewriters and reported at 45 Fed.Reg. 30,618 (May 9, 
1980). 


I 


As indicated, the encaptioned party defendant in each action is the 
United States, with the complaints specifically encompassing not only 
the constituent ITA but also the U.S. International Trade Commission 
(“ITC”). Plaintiff Nakajima All Co., Ltd.’s complaint, for example, 
avers that it is a manufacturer in Japan of portable electric typewriters 
(“PETs”) and of personal word processors (“PWPs”) and that the ITA 
issued a preliminary determination “that the machines in question, in- 
cluding PWPs with text display and expanded memory, are presump- 
tively within the scope of the PET Order”, para. 15. The complaint then 
states: 


16. In accordance with * * * 19 U.S.C. §1677j(e)(1)(C), because 
the Department found in the Preliminary that the “later-developed 
merchandise” incorporates a significant technological advance to 
an earlier product, the Department notified the I[TC] * * * of the 
scope proceeding on July 27, 1990. 

17. On August 10, 1990, the ITC advised the Department by let- 
ter, stating that the ITC acknowledged notification and that it did 
not believe that consultations between the Department and the 
ITC were necessary * * *. 


Whereupon the plaintiff asserts a second cause of action as follows: 


32. The ITC’s determination that consultations between the De- 
partment and the ITC in the underlying scope proceeding were not 
necessary was not supported by substantial evidence in the record 
and otherwise not in accordance with law. 

33. In deciding that consultations were not necessary, the ITC ig- 
nored the significant change in circumstances man! Se the pro- 
pete inclusion in the scope of the PET Order of PWPs, where 
the ITC’s original determination that a domestic industry was in- 


jured by reason of imports of PETs from Japan did not contemplate 
imports of PWPs. 

34. The ITC’s failure to consider the change in circumstances 
posed by inclusion of PWPs in the PET Order and its decision that 
consultations with the Department were not necessary resulted in 
en products of Nakajima to antidumping duties un- 


der the PET Order, when such products otherwise are outside the 
scope of the PET Order. 

The complaint of the Brother plaintiffs is to the same effect. Para- 
graph (d) of their prayer for relief requests “[r]emand to the ITC to re- 
consider its refusal to seek consultations with the ITA and to report its 
revised determination on the consultations issue”. 
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Subject-matter jurisdiction of the court is pleaded to be pursuant to 28 
U.S.C. §1581(c). An answer signed by the Attorney General! on behalf of 
the defendant has been filed in each action. Neither pleading contests 
the respective averment on this issue.2 Nonetheless, counsel for the ITC 
have now presented motions to dismiss 


any and all claims, and all prayers for relief, against the Commis- 
sion contained in [the] complaint([s] in the above-captioned case[s] 
for lack of subject matter jurisdiction. The basis for subject matter 
jurisdiction alleged * * * is 28 U.S.C. § 1581(c), which gives this 
Court exclusive jurisdiction over any civil action commenced under 
19 U.S.C. § 1516a. The only provision of section 1516a cited by the 
plaintiff[s] as a basis for jurisdiction, however, is 1516a(a)(2)(B) 
(vi), which provides that a reviewable determination includes a “de- 
termination by the administering authority as to whether a par- 
ticular type of merchandise is within the class or kind of 
merchandise described in an existing finding of dumping or an- 
tidumping or countervailing duty order.” 


The plaintiffs have filed papers in opposition to these motions, while 
the intervenor-defendant supports the ITC. Nakajima has also re- 
sponded with a formal motion for leave to amend its complaint to add 28 
U.S.C. §1581(i) as an alternative basis of the court’s jurisdiction. The 
Brother plaintiffs request the same relief in their papers in opposition to 
the ITC. The defendant and the intervenor-defendant oppose amend- 
ment. 

The issues posited are clear. The ITC’s motions appear to raise one of 
first impression, which is perhaps the reason for their unusual posture. 
That is, the motions sound as if made pursuant to CIT Rule 12(b)(1), but 
answers to the complaints had already been interposed on behalf of the 
defendant, which subsumes the Commission. And while Rule 12(c) pro- 
vides for motions for judgment on the pleadings, those filed herein do 
not properly join issue on jurisdiction. Nevertheless, the court always 
has an obligation to satisfy itself on jurisdiction, including whether par- 
ties are necessarily before it. E.g., Capron v. Van Noorden, 6 US. (2 
Cranch) 126, 127 (1804). The court is also cognizant of the general ap- 
proach in actions such as these that the Department of Justice takes the 
lead in defending complaints about the ITA, with the office of the ITC 
general counsel’s bearing the brunt of complaints directed at the Com- 
mission. That office trolls its responsibilities at bar, if any, by annotat- 
ing, for example, each of its motions as follows: 


The Commission does not now move to amend the caption to 
make it a separate party-defendant, since it believes that no deter- 
mination by it is properly before the Court in this case. 


1 Bach answer also bears the name of an attorney-adviser in the Office of Chief Counsel for Import Administration, 
U.S. Department of Commerce and the name of an attorney with the ITC, together under the rubric “of counsel”. 


2The same is essentially true of the answers interposed on behalf of the intervenor-defendant. 
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II 


Section 1581(c) of Title 28, U.S.C. states that the Court of Interna- 
tional Trade shall have exclusive jurisdiction of any civil action com- 
menced under section 516A of the Tariff Act of 1930, 19 U.S.C. §1516a. 
In these actions, the plaintiffs rely in particular on subsection 
(a)(2)(B)(vi) thereof,3 which provides for judicial review of a “determi- 
nation by the administering authority as to whether a particular type of 
merchandise is within the class or kind of merchandise described in an 
existing finding of dumping or antidumping or countervailing duty or- 
der.” 

The parties in opposition take the position that, under that subsec- 
tion, only a decision of the ITA is reviewable and that no basis exists to 
implead the ITC on its determination not to seek consultations with the 
administering authority. 


A 


All of the parties rely on the statutory language and legislative history 
of 19 U.S.C. $1677j, which was enacted as part of the Omnibus Trade 
and Competitiveness Act of 1988, Pub.L. No. 100-418, 102 Stat. 1107, to 
prevent circumvention of antidumping and countervailing duty orders. 
Subsection (d) states, in part: 


Later developed merchandise: 
(1) In general 


For purposes of determining whether merchandise developed af- 
ter an investigation is initiated under this subtitle * * * (hereafter in 
this paragraph referred to as the “later-developed merchandise”) is 
within the scope of an outstanding antidumping or countervailing 
duty order issued under this title * * * as a result of such investiga- 
tion, the administering authority shall consider whether — 


(A) the later-developed merchandise has the same general 
physical characteristics as the merchandise with respect to 
which the order was originally issued (hereafter in this para- 
graph referred to as the “earlier product”), 

(B) the expectations of the ultimate purchasers of the later- 
developed merchandise are the same as for the earlier product, 

(C) the ultimate use of the earlier product and the later-de- 
veloped merchandise are the same, 

(D) the later-developed merchandise is sold through the 
same channels of trade as the earlier product, and 

(E) the later-developed merchandise is advertised and dis- 
played in a manner similar to the earlier product. 


The administering authority shall take into account any advice pro- 
vided by the Commission under subsection (e) of this section before 
making a determination under this subparagraph. 


3 The Brother plaintiffs also refer to subsection (a)(2) (B)(ii). 
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The subsection (e) referred to provides: 


Commission advice: 


(1) Notification to commission of proposed action 
Before making a determination — 


* * * * * * * 


(C) under subsection (d) of this section with respect to any 
later-developed merchandise which incorporates a significant 
technological advance or significant alteration of an earlier 
product, 


with respect to any antidumping or countervailing duty order or 
finding as to which the Commission has made an affirmative injury 
determination, the administering authority shall notify the Com- 
mission of the proposed inclusion of such merchandise in such 
countervailing or antidumping order or finding. Notwithstanding 
any other provision of law, a decision by the administering author- 
ity regarding whether any merchandise is within a category for 
which notice is required under this paragraph is not subject to judi- 
cial review. 


Under paragraph (2) of this subsection, once notified, the Commission 
“may request consultations with the administering authority regarding 
the inclusion. Upon the request of the Commission, the administering 
authority shall consult with the Commission and any such consultation 
shall be completed within 15 days after the date of the request.” If after 


consultations the ITC believes “that a significant injury issue is pre- 
sented by the proposed inclusion, the Commission may provide written 
advice to the administering authority as to whether the inclusion would 
be inconsistent with the affirmative determination of the Commission 
on which the order or finding is based.” 19 U.S.C. §1677j(e)(3). 


B 


Having preliminarily determined that PWPs “incorporate a signifi- 
cant technological advance or significant alteration of an earlier prod- 
uct,”4 the ITA notified the ITC pursuant to the statute of the proposed 
inclusion of such merchandise, whereupon the latter chose not to 
confer: 


In response to your notification regarding proposed inclusion of 
“later developed” portable electric typewriters within the scope of 
the existing antidumping order, please be advised that the Commis- 
sion does not believe that consultations between Commerce and the 
Commission are necessary.5 


The plaintiffs argue that this declination is reviewable under section 
1516a as part of the ITA’s final determination, to wit, implicit in the 


4 Preliminary Scope Ruling; Portable Electric Typewriters From Japan, 55 Fed.Reg. 32,107, 32,116 (Aug. 7, 1990). 
5 Letter from the ITC Acting Chairman to the Assistant Secretary for Import Administration (Aug. 10, 1990). 
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Commission’s response is a conclusion that a significant injury issue 
was not presented and that this conclusion is subsumed in Commerce’s 
ruling and therefore reviewable under 19 U.S.C. § 1516a and 28 U.S.C. 
§1581(c). The court does not disagree with this perspective, but the 
ITC’s motions are actually posing another, subtle question. 
C 

Historically, scope determinations have been the province of the ITA 
and have not entailed independent evaluation of material injury. See, 
e.g., Smith Corona Corp. v. United States, 13 CIT , 706 F.Supp. 908 
(1989), aff'd, 915 F.2d 683 (Fed.Cir. 1990); Diversified Products Corp. v. 
United States, 6 CIT 155, 572 F.Supp. 883 (1983). The Brother plaintiffs 
contend that subsection (e) was enacted to close this injury “loophole”. 

It is true that Congress sought to “ensure that any anti-circumven- 
tion action taken is consistent with U.S. international obligations.” 
H.R. Conf. Rep. No. 576, 100th Cong., 2d Sess. 602 (1988). The stated 
“expectation”, however, was “that findings by the ITC that the inclu- 
sion of the merchandise is inconsistent with the prior injury determina- 
tion would be relatively unusual, since the anti-circumvention 
provisions are intended to address efforts to import the same class or 
kind of merchandise in slightly modified form and should typically fall 
within the ITC’s prior finding of injury.”6 

Contrary to the Brother argument, statutory notification of the Com- 
mission is hardly the equivalent of a renewed determination of material 
injury. See, e.g., Bello, Holmer and Tillman, Anticircumvention Meas- 
ures: Shifting the Gears of the Antidumping and Countervailing Duty 
Laws?, 24 Int’] Law. 207, 216 (1990) (“unlike investigations where both 
agencies are decision-makers, in anticircumvention proceedings, Com- 
merce has the decision-making authority and the ITC has only an advi- 
sory role”). Under section 1677j, the Commission is completely 
uninvolved unless called upon, and subsection (e) requires notice only if 
the ITA proposes to include later-developed products entailing signifi- 
cant advancement or alteration. Moreover, that subsection explicitly 
precludes judicial review of a decision to notify the ITC. If and when the 
ITA decides that merchandise is such as to give notification, then the 
Commission may call for consultations. When requested, Congress “ex- 
pect[ed] that in many cases, the relevant consultations c[ould] be han- 
dled informally, through a telephone call, or a meeting if more formal 
written discussions are necessary.” Conf. Rep. No. 576 at 604. If, after 


6 H.R. Conf. Rep. No. 576, 100th Cong., 2d Sess. 602-03 (1988). Hence, notification, as subsequently required by sub- 
section (e), was not a continuing topic of discussion. See Bello, Holmer and Tillman, Anticircumvention Measures: 
Shifting the Gears of the Antidumping and Countervailing Duty Laws?, 24 Int’! Law. 207, 213 (1990), and also id. at 
214: 


Although there is a dearth of information in the legislative history as to how and why the ITC was included, those 
involved in the legislative process know that it entailed a concern about the GATT legality of the proposed anticir- 
cumvention measures. However, it is apparent that Congress intends the ITC’s role in anticircumvention deci- 
sions to be limited. The Conference Report is replete with statements that the ITC should only intervene when 
there is a significant injury issue. In fact, the conferees expected that most cases would be handled through infor- 
mal consultations and that written advice would be the exception, not the rule. These admonitions can only be 
understood in the context of the interface between Commerce’s class or kind determination and the ITC’s like 
product determination. 
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conference, the ITC decides that a significant injury issue is presented, 
it may so advise the ITA. Even then, however, “resort to formal written 
advice w[ould] be the exception, not the rule.” Id. 

In the proceedings at bar, if the Commission had decided to consult 
with the ITA, and then to provide written advice, Commerce would have 
only needed to take that advice “into account”. 19 U.S.C. § 1677j(d). Itis 
the latter agency, therefore, which must justify action, if any, on such 
advice. As the congressional conferees recognized and in fact empha- 
sized, subsection (d) was enacted to “clarify and codify current Com- 
merce Department authority, which has been recognized by the courts. 
It is not intended, nor are any of the provisions of this section intended, 
to call into question past authority of the * * * Department to make scope 
decisions.” Conf.Rep. No. 576 at 601. The “reviewable determination” 
thus encompasses whether, or to what extent and why, the ITA acted 
upon ITC advice. While there is some language supportive of the piain- 
tiffs in the conference report,7 the statute is too clear on its face to con- 
clude that the Commission’s reaction is separately reviewable under 19 
U.S.C. §1516a and 28 U.S.C. $1581 (c). Cf. Pope Products, Div. of Purex 
v. United States, 15 CIT __, ___,, Slip Op. 91-50 at 16 (June 18, 
1991)(presumption of review overcome if review precluded by Con- 
gress). Stated another way, whatever may have been said or reported as 
part of the legislative process cannot countermand a lucid result 
thereof. 

On the other hand, this does not mean that the ITC response is be- 
yond judicial review herein, only that it will be considered as an element 


of the ITA’s record. Cf. PPG Industries, Inc. v. United States, 12 CIT 
763, 769, 696 F.Supp. 650, 655 (1988)(“transmittal of a letter from the 
ITA to the ITC which did not constitute, or result in, any form of a ‘de- 
termination’ is not a reviewable determination”). This being the case, to 
the extent the ITC’s motions seek a ruling on its obligation to defend the 
response, they can be, and therefore hereby are, granted, for the statute 
does not contemplate the Commission in court, at least in these actions. 


III 


As indicated, the plaintiffs have also responded with motion(s) to 
amend their complaints to include 28 U.S.C. $1581(i) as ajurisdictional 
predicate. While CIT Rule 15(a) provides that leave to amend “shall be 
freely given when justice so requires”, one exception to this liberality is 
“futility of amendment”. Foman v. Davis, 371 U.S. 178, 182 (1962). See 
also Mitsui Foods, Inc. v. United States, 867 F.2d 1401, 1403-04 
(Fed.Cir. 1989). Here the plaintiffs can only meet their burden of estab- 
lishing that jurisdiction exists under subsection (i) when “another sub- 
section of §1581 is unavailable or the remedy provided under the other 
subsection is manifestly inadequate.” PPG Industries, Inc. v. United 


7 Conf.Rep. No. 576 states at page 604 that, if the “ITC provides written advice on which Commerce bases a scope 
determination, the ITC would be responsible for defending such advice in any relevant judicial proceeding.” Of course, 
in the actions at hand, no such advice exists. 
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States, 12 CIT at 769, 696 F.Supp. at 655, citing Miller & Company v. 
United States, 824 F.2d 961 (Fed.Cir. 1987), cert. denied, 484 U.S. 1041 
(1988), and United States v. Uniroyal, Inc., 687 F.2d 467 (Fed.Cir. 1982). 
Since there is no showing that the subject-matter jurisdiction afforded 
by section 1581(c) over these actions is manifestly inadequate, plain- 
tiffs’ motion(s) must be, and they hereby are, denied. 


TEE PER 
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MEMORANDUM OPINION AND ORDER 


Watson, Senior Judge: In this action, plaintiff Zenith Electronics Cor- 
poration (“Zenith”) challenges the final results of the first administra- 
tive review of the antidumping order covering colored television 
receivers (“CTVs”) from Taiwan. 51 Fed. Reg. 46,895 (December 29, 
1986). In that review the International Trade Administration (“ITA”) 
of the Department of Commerce (“Commerce”) found the following 
dumping margins for the first review period: 


Weighted average 
Respondent margin (percent) 
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The administrative review was conducted for the purpose of deter- 
mining the antidumping duties for the period under review and for 
establishing cash deposit rates for subsequent entries. Prior to this re- 
view, the importation of CTVs from Taiwan had been subject to a final 
affirmative less than fair value determination made on March 1, 1984. 
49 Fed. Reg. 7623 (March 1, 1984). In that final determination, Com- 
merce had found the following dumping margins: 

Weighted average 
Respondent margin (percent) 
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The review determination applies to nine Taiwanese manufacturers/ 
exporters of CTVs; AOC International, Inc. (“AOC”); Capetronic (BSR) 
Ltd. (“Capetronic”); Fulet Electronic Industrial Co., Ltd. (“Fulet”); 
Nettek Corp. (“Nettek”); RCA Taiwan, Ltd. (“RCA”); Sampo Corp. 
(“Sampo”); Shinlee Corp. (“Shinlee”); Shin-Shirasuna Eletric Corp. 
(“Shirasuna”); and Tatung Co. (“Tatung”). These companies are re- 
ferred to collectively as the Taiwanese or the Respondents. AOC, 


Capetronic, Fulet, Nettek, Sampo, and Tatung appear herein as defen- 
dant-intervenors. 

Zenith challenges nine aspects of the review determination. They can 
be briefly described as the tax adjustment, the treatment of antidump- 
ing-related legal expenses, the application of a cap to duty assessment 
rates, the calculation of duty deposit rates, the use of a per se de minimis 
rule for certain small dumping margin amounts, the adjustment of con- 
structed value for differences in circumstances of sale, the treatment of 
home market expenses for exports, the drawback adjustment, and the 
existence vel non of a fictitious market in the case of certain CTV sales. 

Zenith also asserts the existence of three errors in data manipulation; 
first, that Commerce calculated an erroneous constructed value for 
Capetronic; second, that Commerce failed to remove to remove certain 
selling expenses from Shirasuna’s United States price (“USP”); and, 
third, that Commerce failed to match certain United States sales by 
AOC and Tatung with the proper comparison home market sales. 

Commerce concedes the last of the three data errors alleged by Zenith 
and requests a remand for its correction. As will be discussed in its 
proper place, Commerce also requests a remand for one aspect of the de 
minimis issue. In all other respects, Commerce defends its review deter- 
mination as being in accordance with the law and based on substantial 
evidence in the record. The Court now turns to the resolution of these 
issues. 
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The first issue raised by Zenith is that Commerce erred in the way 
that it accounted for the fact that the Taiwanese Commodity Tax was 
forgiven on exported CTVs. Commerce subtracted the amount of the 
forgiven commodity tax from foreign market value (“FMV”). In Zenith 
Elecs. Cop. v. United States, 10 C.1.T. 268, 633 F. Supp. 1382 (1986), ap- 
peal dismissed, 875 F.2d 291 (Fed. Cir. 1989) this Court held that 
§772(d)(1)(C) of the Tariff Act of 1930 as amended, 19 U.S.C. 
§1677a(d)(1)(C), requires Commerce to account for forgiven tax on ex- 
portd merchandise by making an upward adjustment to United States 
Price (“USP”) in the amount actually forgiven on the exports. This 
Court has ruled that the statutory language requires Commerce to cal- 
culate the adjustment for forgiven taxes as an addition to USP in the 
amount of tax forgiven on exports, and to measure the extent to which 
tax was actually passed through to home market purchasers so that only 
the forgiveness of that amount of tax can enter into the calculations. 

The tax involved here is a 20 per cent commodity tax imposed by Tai- 
wan on all CTVs, but then forgiven on exportation. The Court sees no 
difference between the Taiwanese Commodity Tax and the taxes previ- 
ously found subject to this requirement. The Court has continued to ad- 
here to this interpretation of the law, most recently in Daewoo Elecs. Co. 
v. United States, = C.1.T.___, 712 F. Supp. 931 (1989). 

The Court also notes that the only proper use of circumstances of sale 
adjustment in this situation would be for those circumstances of sale 
which do not flow from the existence of an originally determined dump- 
ing price as set out in Daewoo. This issue is remanded to Commerce with 
directions to determine the amount of tax passed through to home mar- 
ket purchasers and to add that amount to USP. 

Zenith next argues that, by virtue of 19 U.S.C. §1677a(e)(2), Com- 
merce should have deducted from USP those legal expenses which were 
related to the antidumping proceedings and which were paid during the 
period under review. Zenith claims that this falls within the law’s re- 
quirement that Commerce deduct from Exporter’s Sale Price, (“ESP”), 
all generally incurred expenses by or for the account of the exporter in 
the United States. In Daewoo Elecs. Co. v. United States, _—C..I.T.. 
___, 712 F. Supp. 931 (1989), the Court agreed with Commerce that le- 
gal fees incurred in connection with antidumping proceedings should 
not be considered as selling expenses within the meaning of the law. Ze- 
nith’s argument has a superficial plausibility but it would offend impor- 
tant considerations of fairness in these matters. A party’s cost of 
protecting its rights in legal proceedings should themselves become a 
factor in whether or not a party is engaged in dumping. To hold other- 
wise would resemble the situation in which a party appears only to chal- 
lenge the jurisdiction of a court and has that appearance used against it 
as an indicia that the jurisdiction of the court is proper in the case. 

This is not really a question of whether or not the legal expenses can 
be related to the time period of the importation of the merchandise un- 
der review. Nor does it relate to the question of whether or not the legal 
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expenses have a tendency to ultimately aid the sale of the merchandise 
in the United States, which they well may have. Nor is the deciding point 
the fact that these legal expenses alone in some cases could create dump- 
ing where no preexisting dumping exists, although that would certainly 
be a palpable unfairness. Relying on the latter rationale might lead to 
reasoning that in those cases ultimately found to have preexisting 
dumping it might be proper to subsequently account for dumping re- 
lated legal expenses. The fundamental reason for not allowing the use of 
legal expenses which are related to antidumping proceedings is that the 
expenses of a party’s participation in legal proceedings provided by law 
should not become an element in the decision of those selfsame proceed- 
ings. On this point, Commerce’s position is affirmed. The Court contin- 
ues to approve the view that such legal expenses should not be deducted 
from US. Price. 

Zenith has raised a complex question with respect to the assessment 
of duty on entries of Taiwanese CTVs which were made before the issu- 
ance of the final antidumping duty order. In the normal course of events, 
deposits of estimated antidumping duty are required for the periods be- 
tween Commerce’s preliminary less than fair value determination and 
its final determination of less than fair value and again between the fi- 
nal determination and the issuance of an antidumping duty order. 
These are provisional payments of duties. The question before the Court 
is to what extent, if any, Commerce is required to assess final duties in 
excess of the provisional rates which were in effect in the interim peri- 
ods. 

With respect to entries made in the interim period Commerce takes 
the position that it does not have the authority to assess duties above 
and beyond the provisional rate in effect between the preliminary less 
than fair value determination and the final determination. It therefore 
imposes a cap on the assessment of antidumping duties on entries that 
occurred between the preliminary less than fair value determination 
and the issuance of the final antidumping duty order. That cap limits 
the payment of duties on entries in the interim periods to the provisional 
rates in effect during the particular interim periods. Zenith insists that 
practice violates the statutory language and argues that the only in- 
terim duties that are protected from being increased are those that were 
made in the form of a cash deposit. This indeed is the literal language of 
§737(a) of the Tariff Act of 1930, as amended, which states as follows: 

(a) Deposited Estimated Antidumping Duty Under Section 
733(a)(2). —Ifthe amount of a cash deposit collected as security for 
an estimated antidumping duty under section 733(d)(2) is different 
from the amount of the antidumping duty determined under an an- 
tidumping order issued under section 736, then the difference for 
entries of merchandise entered, or withdrawn from warehouse, for 
consumption before notice of the affirmative determination of the 
Commission under section 735(b) is published shall be— 

(1) disregarded, to the extent that the cash deposit collected is, 
lower than the duty under the order, or 
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(2) refunded to the extent that cash deposit is higher than the 
duty under the order. [emphasis supplied] 


According to Zenith, this provision does not protect those entries for 
which deposits were made in the form of bond or other security. Com- 
merce argues that the omission of the words “bond, or other security” 
from §737(a) was an oversight in legislative drafting and that differ- 
ences between such other forms of security and the ultimate duty under 
§736 may also be “disregarded.” It further argues that the result sought 
by Zenith would contradict the legislative intent, would be inconsistent 
with other portions of the statute, an would produce an absurd or irra- 
tional result. None of this is as simple or as clear as the government 
would have it. 

There is nothing inherently absurd or irrational about making a dis- 
tinction between cash deposits and deposits made in the form of bonds 
or other security. A cash deposit requirement can be more burdensome 
to an importer than the posting of a bond. It is therefore conceivable that 
in certain instances Congress might have chosen to protect the provi- 
sional duty payments only for those who made those payments in the 
more onerous fashion. The logical question of why this was done with 
respect to antidumping duties and not with respect to countervailing 
duties turns out to be connected to the multi-lateral agreements which 
this legislation was intended to implement and will shortly be discussed. 
For the moment it is sufficient to say that there is no inherent irrational- 
ity in distinguishing between cash deposits and other forms of security. 

Congress was aware that cash deposits could unfairly burden an im- 
porter during the interim period and therefore specifically empowered 
Commere to accept the posting of a bond or other security as an alterna- 
tive to a cash deposit during that period. 19 U.S.C. $1673b(d)(2). See 
H.R. Rep. No. 317, 96th Cong., 1st Sess. 62 (1979). Commerce points to 
that empowerment as a sign of congressional intention that bonds 
should be the preferred security for provisional duty and as an indica- 
tion that the absence of mention of bonds in the provision under dispute 
is a sign that it does not represent the true legislative intention. How- 
ever, the Court’s close study of the statute and the legislative history do 
not make it clear that the limitation of “protection” to cash deposits was 
necessarily at odds with underlying congressional intention. 

Those provisions of the law which involve cash deposits and the post- 
ing of security show signs of very careful drafting and a full awareness of 
the different language needed to describe and account for the treatment 
of the different types of security, both when requiring payment and 
when requiring adjustment or returns of what was paid or deposited. 
The presence of such care in a number of provisions makes it difficult to 
assume that inadvertence was responsible for this provision. In the end, 
inadvertence has to be ruled out by the aforementioned connection of 
these provisions to the multi-lateral agreements. 

The most important reason why the court cannot say why degree of 
certainty that the statute does not represent legislative intent is that it 
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appears to conform to differences in the underlying multi-lateral 
agreements which this law was designed to implement. Thus, Article 10, 
Paragraph 2, of the Antidumping Code states that provisional measures 
“may take the form of a provisional duty or, preferably, a security —by 
deposit or bond — equal to the amount of the anti-dumping duty provi- 
sionally estimated.” Agreement on Implementation of Article VI of the 
General Agreement of Tariffs and Trade, Art. 10, Para. 2 (1979), re- 
printed in Agreement reached in the Tokyo Round of Multi Lateral 
Trade Negotiations, H.R. Doc. No. 153, part 1, 96 Cong., 1 Sess. 312, 323 
(1979). This establishes a distinction in the Antidumping Code between 
“provisional duty,” which would be the equivalent of cash deposits un- 
der our law, and the posting of securities. Then, when the Antidumping 
Code comes to the question of what shall be done to payments or depos- 
its made prior to the determination of the final duty to be assessed, the 
Code states that if the duty to be assessed “is higher than the provision- 
ally paid duty, the difference shall not be collected * * *.” On the other 
hand, if the duty to be assessed “is lower than the provisionally paid duty 
or the amount estimated for the purpose of the security, the difference 
shall be reimbursed or the duty recalculated, as the case may be.” Id. at 
324 (emphases added). 

This indicates to the Court that in the underlying Antidumping Code, 
with respect to the collection of finally determined duties which are 
higher than those provisionally paid, the only protected provisional or 
interim payments are those made in cash. On the other hand, if we look 
at the companion countervailing duty code, we find that if the definitive 
duty “is higher than the amount guaranteed by the cash deposit or bond, 
the difference shall not be collected * * *.” Agreement on Interpretation 
and Application of Articles VI, XVI, and XXIII of the General Agreement 
on Tariffs and Trade, art. 5, para. 6 (1979). In view of this clear distinc- 
tion in the underlying international agreements, the Court cannot say 
that the existence of the same distinction in our law is inadvertent. 

Based on its study of the statute, the legislative history, and the re- 
lated international agreements, the court cannot conclude that the pro- 
vision in question inadvertently left out bonds or other securities, or is 
otherwise so ambiguous or inconsistent that the court must read more 
into it. This is not a case in which the plain meaning of the provision un- 
dermines or defeats the plain purpose of the statute. It is impossible for 
the court to say that the legislative objective of encouraging the use of 
bonds or other security is paramount to the legislative purpose of har- 
monizing U.S. law with international agreements. The circumstances 
here are quite distinguishable from the leading case cited by the govern- 
ment, Bob Jones Univ. v. United States, 461 U.S. 574, 586 (1983). In 
that case, the plain meaning of a tax law providing tax exemption for 
“religious, charitable * * * or educational” organizations would have re- 
quired tax exemption for educational institutions which practiced racial 
discrimination. The Internal Revenue Service (“IRS”) issued a regula- 
tion expressing the requirement that organizations seeking the benefit 
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of the exemption must conform to common law concepts of “charity” 
and, as part of that concept, may not engage in racial discrimination, 
contrary to public policy. The Supreme Court upheld the IRS ruling on 
the ground that it conformed to a fundamental national public policy 
which permeated the laws governing tax exemption, even though it may 
not have been specifically mentioned in them. As noted earlier, there is 
no such clear cut or fundamental factor which permeates this law or 
militates against plain meaning in this case. If anything, the more fun- 
damental factor in this case would appear to be the general objective of 
harmonizing U.S. law with the international agreements. 

This situation is not clarified by further reason to legislative history. 
Even if we go further, we find, as the government’s best historical evi- 
dence, a somewhat muddled indication in the Senate report on the 
Trade Agreements Act of 1979. S. Rep. No. 249, 96 Cong., 1st Sess. 
(1977). That segment refers to security being posted for the entries 
made during the interim period under discussion here, speaks of the fi- 
nal antiduming duty being disregarded if the security is less than the fi- 
nal duty determined, and finally, states that the security will be 
refunded if it has been greater than the final duty determined. The use 
of the word “refunded” undercuts a reading of “security” as both cash 
and bonds because it is only used if the subject of discussion is a cash de- 
posit. In speaking of other security, the proper term would have been 
“release.” Since the distinction between “refund” and “release” is ad- 
hered to throughout the law, this rather loose portion of legislative his- 
tory cannot be given any controlling effect. 

Moreover, there is other legislative history which could be taken to in- 
dicate that the provision under discussion was to be limited to cash de- 
posits. For example, the House reports refers only to cash deposits. H. R. 
Rep. No. 317, 96th Cong. 2nd Sess. (1970). In addition, the executive 
branch, in its explanations to Congress of the Act’s different assessment 
rate cap provisions for countervailing duties and antidumping duties, 
shows a clear distinction between the two. With respect to countervail- 
ing duties, it states that if “the amount of the countervailing duty esti- 
mated for purposes of provisional measures” differs 40m the final duty, 
then the difference shall be disregarded if the estimated duty is lower 
than the final duty. That statement addresses all forms of security. 
However, with respect to antidumping, the explanation states that if 
“the amount of the cash deposit collected is an estimated antidumping 
duty” is different from the final duty, then the difference shall be disre- 
garded “to the extent that cash deposit is lower” than the final duty. 
Compare Trade Agreements Act of 1979: Statements of Administrative 
Action, H.R. Doc. No. 153, Part II, 96th Cbng. 1st Sess. (1979) at 408-09 
(countervailing) with 427-28 (antidumping). 

For the reasons given above, the Court concludes that the provision in 
question appears to display an intentional singling out of cash deposits 
and does not cover instances in which provisional duties were secured by 
bonds or other security. Consequently, the Court holds that no assess- 
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ment rate cap may be applied in liquidating the subject entries unless 
the importer paid a cash deposit for an estimated antidumping duty. 

Zenith contends that Commerce has erred in its calculation of the de- 
posit rate for future entries of CTVs from Taiwan. This is an issue which 
the court resolved in Commerce’s favor in Daewoo, __C.1.T.___, 712 
F. Supp. 931 (1989). Commerce relies on the percentage dumping mar- 
gin found in the administrative review for the purpose of setting future 
duty deposits. In other words, Commerce arrived at a calculation of the 
percentage of antidumping duties expressed as a percentage of the total 
statutory USP ofthe entries under review. That rate of duty is applied to 
future entries by applying it to their normal customs entered value. 

Zenith points out that in a case such as this, where Commerce must 
make a large upward adjustment to USP, the actual amount of duty pay- 
ment resulting from the application of the weighted average margin per- 
centage to this higher USP will not be equaled when that same rate of 
duty is applied to the lower entered value of future entries which are 
subject to the deposit requirements. According to Zenith, the correct 
method for setting the deposit rate would be to take the actual duty paid 
on the entries under review as a percentage of their entered value, and 
then apply that percentage to the entered value of future entries as the 
deposit rate. 

The Court agrees with Commerce that the method advocated by Ze- 
nith is not required by the law and would not necessarily result in a more 
accurate estimation of the duty amount that will ultimately be assessed. 
Section 751 of the Tariff Act of 1930, as amended, 19 U.S.C. $1675, sets 
out the procedures for reviewing and assessing antidumping duties for 
merchandise which is subject to an antidumping duty order. The Act 
states: 


Determination of antidumping duties. —for the purpose of para- 
graph (1) (B), the administering authority shall determine — 


(A) the foreign market value and the United States price of 
each entry of merchandise subject to the antiduming duty or- 
der and included within that determination, and 

(B) the amount if any, by which the foreign market price of 
each entry exceeds the United States price of the entry. 

The administering authority without corey confidential 
information, shall publish notice of the results of the determi- 
nation of antidumping duties in the Federal Register, and that 
determination shall Ss the basis for the assessment of an- 
tidumping duties on entries of the merchandise included 
within the determination and for deposits of estimated duties. 


The plain meaning of this provision indicates that it is sufficient for 
Commerce to use the antidumping duty rate determined in the review 
proceeding for the purpose of deposits of estimated duties. While it cer- 
tainly would not be outside the authority of Commerce to use that 
original determination as a basis for a more refined determination of de- 
posits in individual cases, the law does not require it. Although this may 
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not be the absolutely perfect procedure for setting deposits of estimated 
duties, it is certainly a rational one and it can certainly be justified in 
terms of the purposes of the law. For these reasons, the Court adheres to 
the views previously expressed in the Daewoo opinion and affirms the 
procedures of Commerce with respect to the deposit of estimated duties. 

At the conclusion of the determination under review here, Commerce 
stated that it did not require a cash deposit for estimated dumping du- 
ties which were less than 0.5% and were therefore de minimis for cash 
deposits. 51 Fed. Reg. at 46,904. This amounted to the institution of a 
rule that would disregard any weighted-average dumping margin below 
0.5% as de minimis. That was in conflict with this court’s holding in 
Carisle Tire & Rubber Co., Div. of Carlisle Corp. v. United States, 10 
C.L.T. 301, 634 F. Supp. 419 (1986) that Commerce could not deem a 
margin of dumping de minimis unless it either promulgated a rule in ac- 
cordance with the Administrative Procedure Act or explained the basis 
for its decision to consider a margin de minimis. At the time of the issu- 
ance of the determination under review here, Commerce had proposed 
such a rule but the rule had not yet become final. 

Zenith challenges Commerce’s application of the de minimis concept 
in this case, in the absence of a validly promulgated rule. Zenith also 
takes issue with the subsequently promulgated rule which became ef- 
fective on September 16, 1987. 52 Fed. Reg. 30,660 (1987). Commerce 
has requested a remand to explain the reasons underlying it de minimis 
determination and characterizes Zenith’s attack on the regulation as 
raising a hypothetical question under these circumstances. In view of 
Commerce’s request for a remand and the possibility that the reasons 
for the application of a de minimis concept can be decided without judg- 
ing the validity of the subsequent regulation, the Court will remand this 
issue to Commerce for an explanation of its reasons. 

Zenith has also taken issue with the fact that Commerce, in the course 
of using constructed value as the basis of comparison with USP in some 
instances, made adjustments to that constructed value for differences in 
circumstances of sale. Zenith argues that constructed value may not be 
adjusted for such differences. Zenith bases its argument on the premise 
that constructed value, even though it was moved into the structure of 
the provision for foreign market value in 1980, remains something com- 
pletely alien to the transaction-based concept of foreign market value. 
According to Zenith it is merely a continuation in a different place of a 
prior statutory constructed value which was not subject to adjustment. 

This court has previously dealt with the somewhat paradoxical situ- 
ation in which circumstances-of-sale adjustments are made to a meas- 
ure of product value which is based on the nonexistence of meaningful 
sales transactions and which is built up from costs of production. In 
Timken Co. v. United States, 11 C.I.T. 786, 796-803, 673. Supp. 495, 
506-09 (1987), this Court held that Commerce may adjust constructed 
value for the ESP offset, a factor which has been granted the status of a 
difference in circumstances of sale. The Court based its decision on two 





U.S. COURT OF INTERNATIONAL TRADE 39 


subsidiary findings. First, it found that constructed value might even 
have been subject to adjustments prior to 1980, when it was moved un- 
der the provision for foreign market value. The Court viewed that as 
providing grounds for positing a congressional awareness of the possi- 
bilities of such adjustments. The second reason noted in the Timken 
opinion was that a bar to adjustment of constructed value would lead to 
absurd result in certain cases, results that might conceal the existence 
of dumping margins. It was on the latter ground that this Court followed 
the Timken opinion in Funai Eectric. Co. v. United States, ___ 
C.L.T.__, 718 F. Supp. 420 (1989). 

In the Funai case, Funai argued that when Commerce decided to use 
constructed value, it was restricted to using the statutory minimum 
10% for home market general expenses under the authority of 19 U.S.C. 
§1677b(e)(1)(B)(i). Funai contended that Commerce was not permitted 
to add in additional expenses over and above that 10%, such as the spe- 
cific patent royalty and technical service expenses which it had chosen 
to add. The Court pointed out that once Commerce had the authority to 
adjust constructed value, that 10% could not be treated as an inviolate 
amount. The Court stated that “the 10% attributed to home market gen- 
eral expenses is a statutorily authorized monolithic amount which rep- 
resents the minimum amount of general expenses in the absence of, or 
unsatisfactory evidence of, general expenses in the home market.” 

In this case the adjustments for circumstances of sale have gone the 
other way and have lowered the general expenses below the 10% statu- 
tory amount. Zenith argues that even if adjustments are permitted in 
general, it violates the law and defies common sense to allow them to 
bring the amount for general expenses below 10% of the cost of materi- 
als and fabrication. 

Commerce apparently takes the view that when there are no home 
market sales, so that no actual general expenses of any sort exist in the 
home market, constructed value automatically includes the 10% statu- 
tory minimal amount of general expenses. In that case, since there are 
no home market sales and no attendant selling expense data, no adjust- 
ments for differences in circumstance of sale can be made. However, 
Commerce assures that when there are some home market sales, insig- 
nificant though they may be, and insufficient as they may be to establish 
a foreign market value, they can still be used to derive actual selling ex- 
penses for the purpose of adjusting the monolithic general expenses of 
the statute below the 10% mark. 

In the opinion of the Court, this procedure does not comply with the 
law, and does not have the merit of avoiding any absurdities. If any- 
thing, it hinders any attempt to reconcile the provisions governing con- 
structed value and the disregarding of insignificant sales with the 
provision for adjustments. With respect to constructed value, 19 U.S.C. 
§1677b(e)(1)(B)(i) provides that the amount for general expenses “shall 
not be less than 10%” of the cost of materials and fabrication [emphasis 
supplied]. In addition, 19 U.S.C. §1677b(a)(1)(B) provides that insignifi- 
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cant sales shall be disregarded for the purpose of determining foreign 
market value. Logical consistency should dictate that if sales in the 
home market are so insignificant that they lead Commerce to reject 
them as a source of foreign market value and choose constructed value 
instead, the actual selling expenses associated with those insignificant 
home market sales should also not be relied upon for any related pur- 
poses. Given the authority to adjust constructed value for circum- 
stances of sale, the Court sees only one way to reconcile it with a 
statutory minimum for general expenses and a statutory bar on the use 
of insignificant sales as a source of foreign market value. That way is to 
maintain the 10% as an amount which cannot be lowered by adjust- 
ments derived from sales which are too insignificant to support a foreign 
market value. 

In view of the circumstances presented in this case, the Court refines 
its view of the permissibility of circumstances of sales adjustment to 
construct value to hold that adjustments based on sales expenses from 
transactions which were insufficient to establish a foreign market value 
may not reduce the statutory minimal component of general expenses. 
Accordingly, the Court disallows the use of circumstances of sales ad- 
justments in this case to the extent that they reduce constructed value 
general expenses to less than the statutory minimal amount. Commerce 
is instructed to make the appropriate changes to the constructed value 
calculations on remand. 

Zenith argues that in this proceeding Commerce did not follow the 
statutory requirement to remove from ESP all expenses relating to such 
sales including those portions of such expenses which may occur in the 
home market, such as in the Exporters Overseas Marketing Depart- 
ment. Section 772(e)(2) of the Act, 19 U.S.C. §1677a(e)(2), requires 
Commerce to remove from ESP all “expenses generally incurred by or 
for the account of the exporter in the United States in selling identical or 
substantial identical merchandise.” Commerce does not dispute this al- 
legation. It claims, however, that in this case the record was not clear as 
to whether expenses associated with obtaining credit, selling on credit, 
administrative credit, and all other expenses incurred in Taiwan on 
ESP sales, were included in United States or home market selling ex- 
penses. Commerce also contends that Zenith did not raise this point ina 
timely manner. The Court finds that this issue is properly raised, and 
that the state of the record does not permit a conclusion that this result 
was supported by substantial evidence. For these reasons the case will 
be remanded to Commerce for the purpose of seeing to it that home mar- 
ket export-related expenses are removed from ESP, not from foreign 
market value, and for gathering such additional information as may be 
necessary to accomplish this purpose. 

The next issue relates to the calculation of USP for AOC, and particu- 
larly the calculations made with respect to import duties which were not 
collected by reason of exportation. Section 772(d)(1)(B) of the Act, 19 
U.S.C. § 1677a(d)(1)(B), requires that USP be increased by “the amount 
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of any import duties imposed by the country of exportation which have 
been rebated, or which have not been collected, by reason of the exporta- 
tion of the merchandise to the United States.” Zenith points out that, 
with respect to calculating the USP for AOC, Commerce added the 
amount of import duty associated with the home market comparison 
model rather than the amount of import duty forgiven on the export 
model. Zenith further points out that the relevant statutory language is 
identical to the language appearing in the immediately following sub- 
section of the Act, governing the tax adjustment to USP. In Zenith Elecs. 
Corp. v. United States, 10 C.1.T. 268, 633 F.Supp 1382 (1986), this Court 
held that the phrase “which have been rebated, or which have not been 
collected, by reason of the exportation of the merchandise to the United 
States,” requires Commerce to add to USP the amount of tax forgiven on 
export models, not the amount of tax paid on home market comparison 
models. Commerce does not dispute that the identical language means 
that the same procedure should be followed with respect to forgiven du- 
ties. However, Commerce contends that in this case it did not possess 
the data to calculate the duties forgiven upon export by AOC. 

The Court begins its analysis of this issue from the observation, sup- 
ported by the record, that there are material component differences be- 
tween AOC’s export models and home market models. This means that 
there are instances when the export model is less costly to produce than 
the comparison home market model because the material components 
of the export model are less costly than the material components of the 
comparison home market model. This in turn means that the amo. ut of 
duty forgiven on the export model would be lower than the amount of 
duty paid on the comparison home market model. While this may not be 
true in all cases, it is sufficiently established in the record to contradict 
Commerce’s assertion that the duty figures for the home market models 
are the best information available concerning the duty amounts for- 
given on export models. 

In the opinion of the Court, the controlling factor here is not whether 
or not AOC’s failure to supply information more closely connected to ex- 
port models was willful or excusable. The controlling factor is that the 
ascertainment of forgiven duties on exported merchandise is something 
which must be properly linked to the merchandise itself, particularly 
when the record shows differences in material component costs between 
export and home market models. 

In the Court’s view the questionnaire issued to AOC should have elic- 
ited a response related to the reporting of duties forgiven on exports. 
The questionnaire requested “duties and taxes uncollected or rebated to 
exporter, not already included in the [export] selling price [which are al- 
ready covered by request item (i)], and included in the home market 
price.” P.M.R. No. 1 at frame 83, item 2g. The phrase referring to “in- 
cluded in the home market price” is there to warn against reporting du- 
ties forgiven on exports which are also forgiven on home market 
merchandise. It does not call for submission of the home market duty 
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amounts asa substitute for the amounts actually forgiven upon exporta- 
tion of the exported merchandise. 

The court is not persuaded by AOC s argument that home market 
model duties can serve as the best indication of the duties that would 
have been collected on the exported merchandise. AOC’s premise ap- 
pears to be that the calculation can be made as if the exported merchan- 
dise is going to be sold in the home market. That is not the thrust of the 
analysis made by the court with respect to forgiven tax, and it should not 
be the thrust of the investigation with respect to forgiven duties. The 
calculation required by statute is one which arrives at the amount of 
duty which would have been collected on the export if those exports were 
not excused from payment. 

In light of the above, the Court concludes that Commerce’s addition to 
USP of the duties paid with respect to home market models, rather than 
the duties forgiven with result to export models is unlawful. This issue is 
remanded to Commerce for redetermination. Inasmuch as this is the 
first clarification of this provision by the court, Commerce may, in its 
discretion, request additional information from AOC on this subject. 

Zenith contends that Commerce failed to investigate whether Shin 
Shirasuna’s sales to Canada constituted a fictitious market. Those sales 
were used by Commerce to establish a foreign market value for Shin 
Shirasuna’s CTVs under the authority of 19 U.S.C. §$1677b(a)(1)(B). 
That provision allows Commerce to look to sales to third countries other 
than the United States, as a basis for foreign market value, if sales in the 
foreign home market are too small in relation to the quantities sold for 
exportation. See 19C.F.R. §353.4(a). Since Shin Shirasuna did not have 
adequate sales in its home market for comparison with its U.S. sales, 
Commerce looked to sales to Canada and found that the volume of those 
sales would have been sufficient to establish a basis for foreign market 
value if those sales had been made in the home market. 

Zenith urged Commerce to investigate whether those sales in Canada 
were fictitious. See M.C.R. No. 8 at frames 2347, 2402-04. Commerce 
stated that since it had found the Canadian sales to form a viable mar- 
ket, the market could not be fictitious. 52 Fed. Reg. at 46,897 (Comment 
4). That response did not sufficiently fulfill Commerce’s obligation un- 
der the law. The fictitious sales provisions in § 773(a)(1) of the Act, 19 
U.S.C. §1677b(a)(1) and the regulations in 19 C.F.R. § 353.18 require 
consideration of whether the transactions in issue are “pretended” sales 
or sales “intended” to establish a fictitious market. Those provisions are 
independent of the existence of a market of viable size. In other words, it 
is entirely possible that a market of viable size can have sales within it 
which are fictitious or pretended. The Court’s review of the record indi- 
cates that there was sufficient material in the record to raise a reason- 
able suspicion that some or all of the Canadian sales were contrived for 
the purpose of serving as the basis for a favorable FMV calculation. See 
C.M.R. No. 8 at frames 2215-17. It is the opinion of the Court that the 
closeness of sale dates and prices in the United States and Canada 
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warranted investigation to determine whether a manipulation had 
taken place in which a related buyer in the foreign market ordered iden- 
tical merchandise on certain dates at certain prices in order to manipu- 
late the fair market value of the imparts to the United States and 
thereby minimize the antidumping duty liability. The case is therefore 
remanded to Commerce for such an investigation. 

Zenith’s claim that Commerce erred in calculating a constructed 
value for one Capetronic sale. Specifically, Zenith argues that Com- 
merce had before it in the record the specific material and fabrication 
costs incurred for those production runs which accounted for the precise 
units involved in the sale, but erroneously chose to use a weighted aver- 
age of the materials and fabrication costs for all units of the relevant 
model. Commerce and Capetronic argue that Zenith’s assertion about 
the presence of the exact cost of materials and fabrication in the record 
is without evidentiary support; that in any event Commerce had the 
authority to use a weighted average of all production runs, and that Ze- 
nith is precluded from raising this issue because of its failure to exhaust 
administrative remedies. 

The Court is persuaded that Zenith’s failure to raise this issue after 
the preliminary determination was excusable because it had no reason 
to suspect that Commerce had used the technique of averaging materi- 
als and fabrication costs for all production runs. At that time, it was rea- 
sonable for Zenith to attribute the discrepancy between its calculations 
and those of Commerce to a numerical transposition error by Commerce 
which, when corrected, brought Zenith’s results close to those of Com- 
merce, and left the difference which Zenith could reasonably have be- 
lieved was attributable to the use of different exchange rates and 
rounding rules. Accordingly, this situation falls within those matters in 
which the application ofa strict rule of exhaustion would be inappropri- 
ate. Rhone Poulenc, S.A. v. United States, 7 C.1.T. 133, 136, 583 F. Supp. 
607, 611 (1984). See also Serampore Industries Put. Ltd. v. U.S. Dept. of 
Commerce, 12 C.1.T. 825, 696 F. Supp. 665 (1988). 

Upon review of the record, the Court finds that the only reasonable 
conclusion which can be reached from the production records provided 
by Capetronic and the time lag from production to exportation, the ship- 
ping records for other sales, as well as the inventory situation, is that the 
sale under examination was derived from the production runs identified 
by Zenith. No other combination of production runs would yield the 
number of units involved. On this basis, the only conclusion that can be 
reached is that the record does indeed contain the exact production in- 
formation regarding the sale in issue. 

This leaves only the question of whether Commerce nevertheless has 
the authority to ignore that evidence and calculate a weighted average. 
Section 777A of the Act, 19 U.S.C. § 1677f-1(a)(1) authorizes Commerce 
to calculate a weighted average. See also 19C.F.R. §353.23(b). However, 
that authority is granted only where “a significant volume of sales is in- 
volved or a significant number of adjustments to price is required.” The 
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Court is of the opinion that, with respect to this one United States sale 
and the small number of production runs which contributed to it, the 
underlying rationale for the use of a weighted average does not exist. In 
addition, the Court notes that Commerce made only three adjustments 
to constructed value, a circumstance which is not so momentous as to 
justify the rejection of exact data in favor of weighted average. In sum, 
the Court holds that, in this instance, when Commerce had before it the 
exact production data relating to a single United States sale, it was not 
justified in making use of weighted average costs of materials and fabri- 
cation. The case is remanded for Commerce to recalculate Capetronic’s 
margins in accordance with this finding. 

Zenith has also contended that, with respect to Shirasuna, Commerce 
improperly failed to remove from USP the value of certain expenses sub- 
ject to confidentiality which Shirasuna included in at least some sales to 
the United States. The expense involved is one which by definition is not 
included in price, and by supplying it Shirasuna incurred an expense 
which must be removed from USP. This matter is therefore remanded 
for correction by Commerce. 

Finally, the government has conceded that the programming error 
identified by Zenith in its brief-in-chief at pages 88-100 should be cor- 
rected for AOC International and Tatung Co., and this aspect of the case 
is also remanded for correction by Commerce. 

For the reasons given above, the case is remanded for Commerce to 
issue a redetermination consistent with this opinion and to transmit 
said redetermination to the Clerk of the Court within 90 days. In all 
other respects the motions pending before the Court are denied. 
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(1989)or Texas 
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Belfont Sales Corp. v. 
US., 878 F.2d 1413 
(1989)or Texas 
Instruments Inc. v. 
US., 673 F.2d 1375 
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Belfont Sales Corp. v. 
US., 878 F.2d 1413 
(1989)or Texas 
Instruments Inc. v. 
US., 673 F.2d 1375 
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US., 878 F.2d 1413 
(1989)or Texas 
Instruments Inc. v. 
US., 673 F.2d 1375 
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688.40, 688.45, 
688.43, 688.42, etc. 
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688.40, 688.45, 
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Belfont Sales Corp. v. 
US., 878 F.2d 1413 
(1989)or Texas 
Instruments Inc. v. 
US., 673 F.2d 1375 
(1982) 


Belfont Sales Corp. v. 
US., 878 F.2d 1413 
(1989)or Texas 
Instruments Inc. v. 
US., 673 F.2d 1375 
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Belfont Sales Corp. v. 
US., 878 F.2d 1413 
(1989)or Texas 
Instruments Inc. v. 
US., 673 F.2d 1375 
(1982) 


Belfont Sales Corp. v. 
US., 878 F.2d 1413 
(1989)or Texas 
Instruments Inc. v. 
US., 673 F.2d 1375 
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